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IN THE SUPREME COURT OF THE STATE OF ARiZONA i N
: CLER
| BY S

FARMERS INVESTMENT COMPANY,

‘ FARMERS INVESTMENT /*
4 corporation,

COMPANY 'S RESPONSE:
Plaintiff 1. TO RESPONDENTS ANDREW
L. BETTWY, STATE LAND COM-
MISSIO“&L, AND THE ARIZONA
STATE LAND DEPARTMENT MG -
TION #OR ORDER PURSUANT 19
RULE 9%, AND

VS,
THE STATE LAND DEPARTMENT, a
Department of the State of
Arizona; ANDREW L. BETTWY,
State Land Commissioner of the
State of Arizona:; and PIMA MINING
COMPANY, real party in interest,

2. TC PIMA MINING COM.
PANY'S MOTION FOR REHEAK -
ING AN1 STAY OF MANDATL

Respondents.
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Farmers Investment Company {FICO) respectitully

shows the Court:
I

The Attorney General of Arizona, represcnting the
State Land Commissioner and the State Land Uepartment urges
the Court that it sanction a coatinuwing bresch of the trust
provisions of the Enabling Act and a vieletion o! the Arizong
Constitutional provision: adopted i1n implementation ot the
provisions of Scction 28 of the Enabling Act.

Section 28 oi the Enabling Act provides, inter alis:

"It shall be the duty of the Attorney

General of the United States to proesecute,

in the name of the United States and 1n its

courts, such proceedings at law or in ¢quity

as may from time to time be necessary and

appropriate to enforce the provisions hereof

relative to the application and disposition

of the said itands dnd the products theremf
and the funds derived tTherelrom.” (Lmphasi

added. )
We assume it is no less the ebligation of the Arvizoas
Attorney General Lo respect and enforce the Enabling Act and

its trust nrovisions, Certarniy, as Attorney General, the

PRate 9 miahes no srove w0t Far o such o oa motton.,
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enforcement of the applicable provisions of the Arizona Con-

stitution 1s his primary respdnsibility;

The Motion of the Attorney General is not only
inappropriate, but factually inaccurate as will be demonstrated
in the following parts of this Response,

I1

s

This is not the ordinary case in which a litigant

asks the Court to stay 1ts hand .id the_ggfnvcement of ite

decision in matters involving only private property rights.

The Court has determined that a federal sfatute,_the tnabling

Act, and a specific provision of the Arizona Constitution have
been and are+béingkv}olated, and that such a violation con-
stitutes u breach of trust. Respondents ask the Court to
condone and authorize a continuation of these violations by
1ts affirmative action in_staying 1ts mundatce s$o that these
violations may continue.

Not only this, but Respondent Pima Mining Company
in effect suggests that the Ccurt become the auctioneer 1in
a private sale to u selected bidder without public notice,
as required by law, bv conditioning its order granting a stay
upon P'ima paying an incrcased price for the wuter extracted,.

I11 '

The Motions of the Attorncy General and of Pima
Mining Company in legal effect require that this Court in
¢ffcet decide th, i.sue of the lawiullness of Pima's use
of groundwater : J>u he Sahuaritn~ﬁ0ntinental Lritical
Groundwater Arca 1n ddition to ¢he validity of such use
under the terms o Cosmercial Lease No, 806, an 1s$sue tho
Court cxpressly roefusced to resosive in its order accepting
jurisdiction of ICO's special Action Petition and tn its

foormul decision,

-
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The Respondents' motions are.predicated upon the
assumption that, in (act, the State Land Deﬁartment ni Yy
lawfully auction and sell groundwater to be pumped from
state lands located within a critical aroundwater area for

use outside of such u critical groundwater argg, and- for

a use unrelated to the beneficial use of the land frgm which

it is withdrawn, The major premise suppurting'the:requested
stay for 18C-days ic that this amount of time is required to
set up'thc procedﬁres;gnd miake the necessary preparations to
permit such an auction. To'grantm;pgwstayirgqucstﬁd_is
tantamount to deciding that such a procedure would be f{or

a lawful purpose.
Respondents thecrefore are actually asking the

Court to meke a determination that such auction and use
under the facts of this case would not violate previous
adjudications of this Court upplicable to the proposed use
Pima would make of the groundwater the subject of this auc-
tion proccedure.
IV

ima, as 1s 1ts custom, dweils at iength upon the
financial benefits and losses to the state 1f Pimg is finally
required to respect the law alnmost as if adherence to the law
may be condoned "if the price is right”, This argument,
often referred to as the "Yinterrorem' asrgument, is generally
utilized when there is no lepal tustification {or the posi-
tion of the party making the argument., In 1909, Arizona
Copper Company made much the same appeual to the Territorial

Co. v. Gillespie; 12 Ariz.

B 1" ity i e e i aFirapr e W - - 1 2 T -y " e el il -

Supreme Court in Arizone Copper

g eIt T ok Il-l-l' L T

P, 2048, 205, 100 Pac. 305, as Pima wmakes here.,  [The Terri-
torral- Court rejected the appeal and the lUnited Stotes Suprene

Court uaflirmed,
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Pima has been forewarnced that Commer*ia} Lease No.

906 was of doubtful valldlty. On Aprii 19, 1 71 FICO filed

1t5 verified Petition for Injunctive Relief in this Court
#10480, entltled FARMERS INVESTMENT COMPANY, a corporation,
Petitioner, v. THE STATE LAND DEPARTMENT, a Department of

the State of Arizuna' ANDLEW L. BLFIWY btate Land Lammls“

L

sioner of the State of AFL’OHd, dﬂd “IR HI”INF CDMPANY
real party in interest, Respondents. Petitioner therein
alleged:

" the issuance of Commercial Leaso No.

906 authorizing Pima Mining Company to con-
struct water wells on state school land and
the issuance of Commercial Lease ~No. 906 au-
thorizing Pima Mining Company to construct
water wells on state school land within a
critical groundwiater arca to withdraw ground-
water from state school land to be transported

ontside of and uscd outside of said state
school land and <aid ¢ritical area and the
failure of The State Land Department to can-
cel the same constitutes a1 continuing legal
wrong to Petitioner and s breach of trust

under the provisions and requirements ol the
Enabling Act, particularly Section ¥ thereoi.”

Pima's Heturn to the Order to Show Jause dand the veriflied map
exhibits attached to the Petition, in sald causce #104806,
showe that Pima has thirteen wells drawling groundwater {or
capable of drawiny groundwiter; from the critical area, only
four of which are located within the arca covered by Com-
mercial Lense No, 49006,

f-‘ *

tin the Aiffidavit of Paul Allen, P’re. .a..;m‘t (:t! fima,

" Lit ached to the Response of Pima 1 said causce, the un-

if
qualificd assertion is made that/two of Pima's weils were

not available fYor production, the loss of their water pro-
duction would not disabic Prma. Mi. Allen stated under oathn!

"I we Jdid not have those wells (_Pizzm wﬁ*‘“&
112 *md “14) we necessarily would ‘increa:

watcer production, thouph less ot fic .lt,nt’lj . Trom
our present wells to generate the necuessory
water {or our contemplated expanstion.’”

* K
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"The required wuter use for the ¢xpansion can

- be met by use of the existing wells, if neces-
sary. -llowever, 1t is better water practice
to spread out the use of wells by having more
wells over a wider area than having fewer
wells pumping heavily for protracted periods.
Also, 1t is advisable to have unused, reserve
wells in the event of mechanical breakdown
because a shutdown of the mill involves very
large monetary loss."

* & %

"On the other hand, Petitioner is not hurt
by our completion of such wells. No increcased
production of water will result by reason of
such wells. 1If we did not have thosc wells,
we necessarily would increase water production,
though less efficiently, from our present wells
to generate the necessary water for our contem-
plated expansion.”

In 1971, when it served Pima's purposes,'Mr. Allen
verified the fact that Pima could lose the production of

two of its wells and lose no production, but today loss of

only two additional wells is represented as causing a drop
in production of 36%-40%.

Pima, also in 1971, when it was engaged in expan-
sion of its wiater use in the face of the pending lawsuit
challenging its use of g¢groundwater, stated, again by atfi-
davit, that it recognized that 1ts water use might be unlaw-
{ul and that it assumed the risk. (Paul Allen Affidavit to

Return, )

RN
-..
¥

Pima's request for a stay to aliow Pima to file u
Petition {or a Writ of Certiorari is without merit,
In a consideration of this Motion, Appellant be-

licves the following principles are uppropriate:

T
'

1. Pima will not be disabled from seeking'feview
by the United States Supreme Court if the stay is denied.
Jurisdiction of the United States Supreme Court 1is not 1{‘)51:
if the mandate of the lower court has gone down. Any Justice

of the Supreme Court us well as the Court itself may grant

( 323
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a stay. 28 U.S.C. Scc. 2101(f). Carr v. caja, 283 U.S.

°&, 33; Actna Casualty Co. v. Flowers, 330 U.S. 464, 467;

Porter v. Lee, 328 U.S. 24¢.

2. in cases wherc the stay sought will in efféct
suspend the effect of a federal statute and a constitutrional
provision, the power to stay should therctfore be exercised

only in the most extraordinary and compelling circumstances,

Hleurt of Atlanta Motel, Inc. v. U.5., 85 5.Ct. 1, 2, 13

o i
aralalinos i L

L. Ed. 2d 12; Wasmuth v. Allen, 85 S.Ct. 5, 6, 13 L. Ed. 2d
10, 11,

-y

5. The stay should only be granted i1if an informed
judgment concludes there is sufficient merit in the proposed
petition in certiorari to conclude the Court will accept it.

"Even assuming, however, the possibi-

lities of irreparable injury and mootncess,

as claimed by the petitioncrs, T do not

feel at liberty to grant their application

(for a stay) unless in my judgment there is

a prospect that the petition for certiorari

which they propose te file will appear to .

at least four members of the Court to pre- ... .

sent questions which will warrant our review.'

Per Mr. Justice Brennan in Appalachian Power

Co. v. American Institute of C.P. A, 80 5.Ct.

Lo, 18, § 1. Ed. 2d 50, 32.
The question decided by this Court wus a narrow one., The
language of the Enabling "Act construed by this Court is
clear and the Court's opinion SUSEﬁihéd'fﬁé'ﬁurp056Zand
spirit of the fcederal statute. The likelihood of favoratle
consideration of a Petition for Certicrari by the United
States Supreme Court 1s rTemote.

[n any event, Pima has the right to apply to the
United States Supremc Court, or any Justice thercof, ior
a stay. If in the informed judgment of uny Justice of the
United States Supreme Court there is merit in Pima's ¢laim,

a stay can be alltowed.,

.6 -

FCTL000178




Respettfullyrsubmitted; o f
SNELL § WILMER

T 1. mGI'

3100 leley Center
Phoenix, Arizcna 8507:
Attorneys for Plaintiff

COPIES of the fofegoing

Response mailed this 9th
day of July, 1974, to:

VERLITY 4 SMITH

902 Transamerica Building
Tucson, Arizona 85701

and

MUSICK, PELELER § GARRETT

One Wilshire Boulevard

Los Angeles, California 90017
Attorneys f{for Respondents

The Attorney General
Craig Mousel, Esq.
State Capltol Room 15
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STATE OF ARIZONA )
) SS:
COUNTY OF MARICOPA )
I Craig Swick hereby certify:
Name
That I am Reference Librarian, Law & Research Library Division of the Arizona State

Title/Division

Library, Archives and Public Records of the State of Arizona;

That there is on file in said Agency the following:

Microfilm of Farmer’s Investment Company v. Pima Mining Company et al, Arizona Supreme Court Case

No. 11439, Farmer’s Investment Company’s Resopnse: 1. To Resopndent’s Andrew L. Bettwy, State Land
Commissioner, and the Arizona State Land Department Motion for Order Pursuant to Rule 9; and 2. To

Pima Mining Company’s Motion for Rehearing and Stay of Mandate, July 9, 1974. Pages 319-325.

The reproduction(s) to which this affidavit is attached is/are a true and correct copy of the document(s)

on file.
o
J & Jﬂlrﬁv
R\\MS Signgture

Subscribed and sworn to before me this ) %} ) Q_ QDOS

ate

. . . lD\-} | e B e i —
My COIMIMIsS10n €xXpires ) O@ - P Notary Public State of Arizona

ate Marncopa County
Ette Logise Muir

NV My Commission Expires
T D4NM32009
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